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On July 29, the U.S. Court of Appeals for the Third

Circuit reversed the dismissal of price-fixing conspiracy claims
alleging that several Atlantic City, New Jersey, casino-hotels used a
common software product to price hotel rooms.

The decision in Cornish-Adebiyi v. Caesars Entertainment Inc. is a
significant development in the growing body of antitrust case law
addressing whether algorithmic pricing software can facilitate
collusion among competitors in violation of the Sherman Act.[1]

This article provides takeaways from the decision allowing
algorithmic price-fixing claims to proceed past motions to dismiss,
which may serve as a road map for preparing for increased
investigation and litigation risk in this developing area of antitrust
law.

Outlining the Decision

The case, Cornish-Adebiyi v. Caesars Entertainment Inc., came to the
Third Circuit on appeal from the U.S. District Court for the District of
New Jersey, after the Sept. 30, 2024, dismissal of a putative class
action complaint alleging that Cendyn Group LLC's Rainmaker hotel
room pricing software served as a vehicle for casino-hotel operators
to fix the price of hotel rooms.[2]

The plaintiffs alleged that nine casino-hotel defendants and Cendyn
conspired to fix the price of hotel rooms. Specifically, the complaint
alleged that Cendyn's pricing algorithms use casino-hotels' data to
recommend optimal room prices to other casino-hotels, creating a
coordinating mechanism or hub for a price-fixing conspiracy.[3]

The complaint also alleged that the participating casino-hotels Kenneth Racowski
understood that they each would use Cendyn's pricing algorithms to allegedly fix the prices
of hotel rooms.

These allegations follow an increasingly common pattern in algorithmic price-fixing claims
across industries,[4] including claims addressing casino-hotels in a different locale — Las
Vegas.[5]

The Third Circuit's decision is the first appellate court decision allowing an algorithmic
pricing case to get past the motion to dismiss phase and creates several potential rifts in the
way courts apply the antitrust laws to algorithmic pricing issues. In reversing the New
Jersey federal court's dismissal of the complaint, the Third Circuit rejected several
arguments that defendants have successfully used in similar hub-and-spoke cases.

Drawing an Extended Timeline

The court found that staggered adoption of the pricing software, even over 14 years in this



case,[6] does not necessarily defeat an inference of conspiracy.[7] Allegations of continuous
use and adherence to the software's recommendations during the alleged conspiracy period
were sufficient to survive dismissal.[8]

This differs from other courts' timing analyses, which have found that while parallel or
temporally close adoption of a common software may suggest collusion, disparate
determinations to adopt a software platform over time do not.

New Directions

The court emphasized that even where users can reject pricing recommendations, antitrust
claims can still survive dismissal where there are alleged practical difficulties in deviating
from the recommended rates, such as requiring override permissions.[9]

The court further held that even where users can reject recommendations, if plaintiffs
plausibly allege that the users overwhelmingly follow them and understand that their
competitors do the same, antitrust concerns may persist.[10]

As the court put it, an "alleged 90 percent compliance rate certainly supports an inference
of an agreement between casino-hotel defendants to price rooms consistent with Cendyn's
suggestions."[11]

Notably, in a similar case, Gibson v. Cendyn, brought in the U.S. District Court for the
District of Nevada against Cendyn and its Las Vegas casino-hotel customers, the plaintiffs
also alleged that acceptance rates neared 90%, but abandoned their horizontal agreement
allegations on appeal. Thus, the U.S. Court of Appeals for the Ninth Circuit did not reach the
issue of whether an alleged acceptance rate in practice, despite there being the contractual
ability to override recommendations, supported an inference of an agreement.[12]

In other cases, compliance rates, overrides and default settings relating to price
recommendations have been explored in depth in discovery. Defendants have relied on
differences in software usage from one subscriber to the next as a basis to undermine
inferences of collusion. But here, the court suggests an alleged high compliance rate alone
can support an inference of collective action.

Lowering Pleading Hurdles

The court further concluded that the plaintiffs adequately alleged requisite "plus factors." In
addition to a motive and opportunity to conspire, the court emphasized as evidence of
parallel conduct the allegations that the casino-hotels experienced synchronized increases in
room rates despite declining occupancy levels.[13]

Specifically, the court found that it was "quite significant" that the plaintiffs "allege that
even when it would have been in the casino-hotels' economic interests to reduce room rates
to increase occupancy so as to capture more guests and thereby generate more casino
revenue when occupancy was declining, the casino-hotels overwhelmingly adhered to
Cendyn's price recommendation."[14]

The court also found the allegations that certain Cendyn and Rainmaker executives'
discussion of their customers avoiding a "race to the bottom" or "price wars" via the use of
the software permitted a plausible inference that the defendants fixed the room rates.[15]

While plaintiffs in other cases have made similar references to certain marketing and/or



testimonial materials, most courts have found this puffery alone cannot establish plus
factors. Rather, plaintiffs need to show some concerted agreement among subscribers to
coordinate either usage, strategy or information sharing outside the software to optimize its
performance.

The Third Circuit's holding ostensibly lowers these pleading hurdles by finding that high
adherence to pricing recommendations, even without a clear agreement along an alleged
hub-and-spoke rim, may be sufficient.

Function of the Algorithm

The Third Circuit also rejected the district court's implication that the plaintiffs needed to
plead the precise mechanics of how Cendyn's proprietary algorithm functioned.[16]
Requiring such specificity in a complaint, the court explained, would improperly force the
plaintiffs to explain the operation of proprietary software that could only be found through
discovery.[17]

Thus, at the pleading stage, allegations that competitors supplied nonpublic information to a
common platform and received pricing recommendations informed by that information were
sufficient.

In contrast, other courts have required some measure of allegations about the function of
the algorithm. As a matter of adequate pleading, courts have required plaintiffs to allege

how they understand the software works to facilitate collusion and in turn affect prices or
output.

The Third Circuit's treatment of algorithmic pricing departs notably from that of several
other preceding courts' decisions in similar cases.

The Third Circuit proposes to effectively eliminate the requirements that plaintiffs allege (1)
how a pricing algorithm works, and (2) horizontal parallel conduct that amounts to more
than knowledge of a competitor's use of the same software products. The court's opinion
suggests something closer to a strict liability standard for antitrust claims based on
algorithmic pricing, similar to that articulated in the proposed Preventing Algorithmic
Collusion Act.[18]

Although the Third Circuit stopped short of finding that the use of algorithmic pricing tools is
inherently unlawful,[19] it endorsed the proposition espoused by opponents of algorithmic
pricing tools that if a man named Bob could not lawfully collect confidential pricing
information from competitors and tell them how to price, replacing the man with an
algorithm does not necessarily change the antitrust analysis.[20]

The court did, however, draw a distinction between independent use of pricing software and
use of a common software that effectively functions as a coordinating mechanism by
collecting nonpublic competitor information and generating recommendations based on that
pooled data.[21] The latter allegations, the Third Circuit concluded, were sufficient to
support an inference that the casino-hotel defendants agreed to fix room prices through
Cendyn's price recommendations software.

Key Takeaways for Practitioners

Practitioners will likely see an increase in investigations and allegations concerning revenue



management and algorithmic pricing software. The Third Circuit's decision underscores the
importance of obtaining an early understanding of the following:

e The nature of information provided to and utilized, including whether nonpublic or
pooled customer data is used in the pricing algorithm to influence outputs or
recommendations;

e The terms used in third-party vendor contracts concerning the use of customer data
and the inclusion of customer data in aspects of the algorithm available to other
users; and

e Whether the user's ability to override the software's recommendations is constrained
in any way, and whether compliance policies fit within the company's actual use of
the product.

Conclusion

Following Cornish-Adebiyi, companies that use or provide third-party algorithmic pricing
products may face increased antitrust exposure. Cornish-Adebiyi provides plaintiffs and the
government with a framework to bring hub-and-spoke claims premised on the alleged use
of pooled customer data in pricing tools. However, fully reconciling similar cases and
enforcer consent decrees to develop clear rules in this quickly changing area of law may
prove difficult for some time.
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